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Introduction

Australia has a written constitution which establishes a bicameral federal parliament
comprised of the House of Representatives and the Senate. The final provisions in the
Constitution stipulate requirements for alteration of the Constitution. (Chapter VIII, section
128)

While the Parliament may not alone change the Constitution, it nevertheless has a role in
initiating a proposed law for altering the Constitution, as prescribed by section 128.

Passage through the Parliament

A proposal to alter the Constitution must be initiated, by means of a bill, in either of the two
Houses of the Parliament. In most respects the passage of an alteration bill is the same as
for an ordinary bill, including that it must pass each House of the Parliament.

In principle and detail debates

As for ordinary bills, an alteration bill is read a first time on its introduction to the House of
Representatives, and an in principle debate takes place before the bill is read a second time.
The second reading is followed by debate to consider the alteration bill in detail. This debate
is followed by the third reading, after which the alteration bill is sent to the Senate.

Section 128 provides for two exceptions in the passage of a bill proposing to alter the
Constitution.

Requirement for an absolute majority in final voting

The first exception applies in relation to the passage of every constitution alteration bill. At
the third reading, or final stage of passage, the bill must be agreed to by an absolute
majority (50% + 1) of each House of the Parliament.

Currently the House has 151 Members, and so an absolute majority is 76 Members. (The
Senate has 76 Senators, and so an absolute majority is 39.)

By contrast, an ordinary bill, will be passed in the House of Representatives at the third
reading stage with the support of only a simple majority of Members who are present when
the vote is taken.

Alteration bill passed by one House only

A second exception would apply to overcome disagreement between the two Houses, such
that an alteration bill passes one House and the other House rejects or fails to pass the bill,
or passes it with an amendment to which the originating House will not agree. In this case,
after three months, the originating House may again pass the proposed law, with an

absolute majority, with or without any amendment made or agreed to by the other House.

If the other House once more rejects or fails to pass the bill to alter the Constitution, or
passes it with any amendment to which the originating House will not agree, the Governor-
General may submit the proposed law, as last proposed by the originating House, to the
electors of Australia at a referendum.



Referendum of all electors of Australia

Once an alteration bill has completed its passage through the two Houses of Parliament, in
satisfaction of the requirements of section 128 of the Constitution, if a referendum is to be
held, the proposed law must be submitted to a referendum of electors in each State and
Territory. The referendum must be held between two and six months after passage of the
proposed law through the Parliament.

Voting thresholds for a constitutional referendum

To achieve an alteration of the Constitution, the alteration proposal must be put to a
referendum of the Australian electorate in which the proposal must be approved by a
majority of all electors voting, as well as by a majority of voters in a majority of States.
When those voting thresholds are achieved in terms of the six Australian States, the
proposed law shall be presented to the Governor-General for assent.

There is also a measure in section 128 to preserve the integrity of each State. If the
amending bill proposes to alter the Constitution by diminishing the proportionate
parliamentary representation of any State in either House, or the minimum number of
representatives of a State in the House of Representatives, or altering the limits of the State,
the majority of electors voting in the State affected by the proposal must approve the bill.

More than 100 years of referendum results

Since Australian Federation, in 1901, Australians have voted in referendums for 44 separate
proposals to alter the Constitution. Thirty-one referendums received neither a favourable
majority of electors in a majority of States nor a favourable majority of all electors. Five
achieved a favourable majority of all electors but not a favourable majority of electors in a
majority of States.

Only eight proposals have succeeded in securing the majorities necessary to bring about the
amendment. The last referendum was conducted in 1999, unsuccessfully. The last successful
referendums were achieved in 1977, when four were conducted at one time and three were
successful.

Probable future referendums

It is expected that the next referendum to alter the Constitution will be held this year, in
2023.

In 2017, Aboriginal and Torres Strait Islander peoples gathered at a National Constitutional
Convention. The communique from this gathering, the Uluru Statement from the Heart is a
call by Aboriginal and Torres Strait Islander people for real and practical change in Australia
by delivering constitutional recognition through a Voice to Parliament and the
establishment of a ‘Makarrata Commission’, to undertake processes of treaty-making and
truth-telling.

The Prime Minister, who came to office at a general election in May 2022, has announced
the Government’s aim of holding a referendum in the second half of 2023 for alteration of



the Constitution to establish constitutional recognition of Australia’s First Nations people
and provide for an Indigenous Voice to Parliament.

The Voice and a referendum are being increasingly discussed in Parliament and throughout
the Australian community, although formal parliamentary processes are yet to commence.

| would be pleased to make a further communication about the outcome of any process of
constitutional alteration commenced this year.
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