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Introduction: Stars Aligned?

The incorporation of the Canadian Charter of Rights and Freedoms! into the patriated
Canadian constitution in 1982 was a turning point in Canadian law, shifting it to a
“constitutionally entrenched rights-based legal system.”2 The Charter protects
Canadians’ rights to be treated equally under the law (it also guarantees broad equality
rights and other fundamental rights such as the freedom of expression, freedom of
assembly and freedom of religion) by governments and related public bodies.

One area that has received increased attention since the advent of the Charter is the
relationship between the Charter and parliamentary privilege, “the sum of the privileges,
immunities and powers enjoyed by the Senate, the House of Commons and provincial
legislative assemblies, and by each member individually, without which they could not
discharge their functions.”3 The role of the courts is to determine the existence and scope
of a claimed privilege while the exercise of a privilege is within the exclusive jurisdiction
of parliament. Since the Charter the Supreme Court has issued four substantive
judgements on parliamentary privilege, focused on how to balance parliamentary
privilege with the fundamental rights and freedoms protected by the Charter.

While the courts have become more adept at reconciling parliamentary privilege with
Charter rights, now may be an opportune time for Canada’s houses of Parliament to
evaluate how best to exercise their privileges (that are immune from court review) in a
way that is consistent with the values of the Charter and contemporary norms of
transparency, accountability, and respect for the rule of law. Indeed, this was the intent
of the House of Commons Standing Committee on Procedure and House Affairs in 2004,
when it recommended to the House that a committee be appointed to undertake a
comprehensive review of parliamentary privilege with a focus on the impact of the
Charter on the exercise of privilege. However, the 37th Parliament was dissolved before
the recommendation could be adopted.4

More recently, Canada’s Upper Chamber, the Senate, has studied the issue (twice) and
expressed its interest in embarking on such a comprehensive review. Indeed, in June 2019
the Standing Senate Committee on Rules, Procedures, and the Rights of Parliament tabled
an interim report titled Parliamentary Privilege: Then and Now.5 The report
recommends that following the general election being held in October 2019, both Houses
of Parliament should join together to study parliamentary privilege in its contemporary
context, as “both Houses have a common interest to share a contemporary understanding
of the exercise of parliamentary privileges”. With this invitation, the 43rd Parliament may

! Canadian Charter of Rights and Freedoms, part | of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, c 11, reprinted in RSC 1985, Appendix I, No 44.

22015 Senate Report p. 18: https://sencanada.ca/content/sen/Committee/412/rprd/rep/rep07junl5-e.pdf

3 Canada (House of Commons) v. Vaid, [2005] 1 SCR 667, 2005 SCC 30

4 Eighth Report of the House of Commons Standing Committee on Procedure and House Affairs, para 11
and 13, presented to the House on March 8, 2004 (Journals, p. 146).

5 Eleventh Report of the Senate Standing Committee Rules, Procedures and the Rights of Parliament
“Parliamentary Privilege: Then and Now”, tabled in the Senate on June 20, 2019.
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see the House and Senate join forces in evaluating the exercise of parliamentary privilege
in a Charter context.

Privilege and Parliament

The Canadian federation is more than 150 years old, making it one of the world’s older
continuous democracies. The British North America Act, 1867 (now the Constitution Act,
1867)% adopted by the British Parliament was an innovative proposal to join several
colonies into one nation. It was the first time that Britain approved the creation of a
parliamentary government that was federal in structure with shared and divided
jurisdiction between a central/federal government and sub-national provincial
governments. The effort begun so many years ago has been largely successful.

Canada’s government is modelled on Westminster and is centered on Parliament
composed of the Crown, an appointed Senate, exercising the role of an Upper House, and
an elected House of Commons. And like Britain itself, many of its most important features
operate through convention and tradition. This includes the office of the Prime Minister
as the executive head of government and the principle of ministerial accountability
exercised through responsible government as determined through confidence votes in the
House of Commons.

The adoption of this British parliamentary model included an authorization to claim the
privileges, rights, immunities, and powers held and exercised by the Westminster House
of Commons and its members. This grant was originally fixed to the privileges in existence
in 1867, but it was subsequently made more flexible to allow Canada to claim any privilege
through legislation that might be afterwards identified by Westminster post 1867.7 This
blanket authorization to claim privilege was similar to what had been allowed by Britain
when approving constitutions for several Australian colonies ten years earlier and the
practice continued when legislation was adopted creating governments for New Zealand,
the Australian Commonwealth as well as the Irish Free State and Northern Ireland in
1921. Canada laid claim to these privileges through the enactment of the Senate and
House of Commons Act (now the Parliament of Canada Act) in 18688 and they have been
in force without any significant change ever since. Section 1 of the 1868 Act (now section
4 of the Parliament of Canada Act) simply reiterated the language of section 18 of the
Constitution Act, 1867 giving these privileges statutory force.

Canada benefitted greatly by keeping to the British parliamentary model. This applied
equally to the scope and content of parliamentary privilege. Freedom of speech, control
over proceedings, and the power to discipline were accepted without question as valid
privileges to protect and sustain the authority and dignity of Parliament and its members.
Such privileges were confidently asserted by Parliament and confirmed by the courts.

6 The Constitution Act, 1867 (UK), 30 & 31 Victoria, ¢ 3

7 Section 18 was repealed and re-enacted by the Parliament of Canada Act, 1875, 38-39 Vict., c. 38 (U.K.), reprinted
in RSC 1985, Appendix II, No 13.

8 An Act to define the privileges, immunities and powers of the Senate and the House of Commons, and to give
summary protection to persons employed in the publication of Parliamentary Papers (SC 1868 c. 23).
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Lessons from the United Kingdom’s Studies on Parliamentary Privilege

The United Kingdom has undertaken four major studies on parliamentary privilege over
the last fifty years. This proactive approach was an attempt to anchor the understanding
of parliamentary privilege in a contemporary environment. Without denying
parliamentary privilege’s history, rooted in controversy with the Crown, the UK sought to
define it in terms of Parliament’s relationship with the greater public.

Actually, sensitivity to the public interest in matters within the realm of parliamentary
privilege in the UK can be traced back to the 1839 landmark case of Stockdale v.
Hansard.? The courts in this case held that Thomas Hansard, the House’s publisher, was
not protected from an action for defamation regarding a report published by order of the
House (holding that while parliamentary privilege protected papers printed by order of
the House for its own members, this protection did not extend to papers made available
outside the House to members of the public). This result had a negative consequence: it
did not take into account the interest of the public to know what was being debated and
enacted in Parliament.l° In response to the court decision, Parliament enacted the
Parliamentary Papers Act 1840, which set out in statute that such reports would be
protected by privilege.

Still, the court decision in Stockdale set out two fundamental principles as to how courts
would evaluate parliamentary privileges more than a century later: proof of the history of
the privilege, and demonstration of its necessity for the legislature to function:

“The privilege, or rather power (for that is the word used), which that resolution
declares to be an essential incident to the constitutional functions of Parliament,
is attempted to be supported, first, by shewing that it has been long exercised and
acquiesced in; secondly, that it is absolutely necessary to the legislative and
inquisitorial functions of the House.” (Stockdale v. Hansard, at p. 1189).

The use of necessity to determine the existence and scope of a claimed privilege is a
keystone of contemporary approaches to privilege.

Returning to the UK’s contemporary reviews of parliamentary privilege, the first two
studies on privilege were undertaken by a special committee of the House of Commons,
while the latter two were by a special joint committee with the House of Lords. The basic
thrust of these reports was to examine if and how privilege should be adapted to better
conform to modern expectations. For example, the first report of the UK House of
Commons’ Select Committee on Parliamentary Privilege, produced in 1967 (though never
formally adopted by the House), proposed relaxing the use of the contempt power with
respect to critical accounts of Parliament by the press. It also recommended that

9 Stockdale v. Hansard (1839) 9 Ad & E 1, (1839) 112 ER 1160 (Stockdale v. Hansard)

10 This point was emphasized in the 1999 UK study on parliamentary privilege, which noted that “Parliamentary
freedom of speech would be of little value if what is said in Parliament by members, ministers and witnesses could
not be freely communicated outside Parliament. There is an important public interest in the public knowing what is
being debated and done in Parliament.” (Joint Committee on Parliamentary Privilege (UK), Parliamentary Privilege
— First Report — Volume 1, 9 April 1999, at para 341).
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legislation be introduced to extend and clarify the scope of privilege, with an underlying
understanding that the recognized rights and immunities of the House “will and must be
enforced by the courts as part of the law of the land.”'t This and similar recommendations
were reiterated in a subsequent report produced in 1977 by the Committee of Privileges
and adopted by the House.!2

The 1999 Special Joint Committee report was more comprehensive and bolder in its
approach to parliamentary privilege. Among other things it suggested that Parliament
only retain the rights and immunities necessary for it to carry out its functions (echoing,
in a sense, Stockdale v Hansard); that “proceedings in Parliament” and “place out of
Parliament” be defined in statute; and that Parliament’s power to imprison for contempt
be abolished and that its penal powers over non-Members be transferred to the courts. 13
In addition, the report recommended the codification of privilege in statute. The objective
of this proposal was to “make it easier to understand that parliamentary privilege matters
not just to members of Parliament but to the electorate.” 14

The fourth and most recent UK report on privilege, from 2013,'5 came about in response
to the spending scandal in 2009 involving improper expense claims by members and
peers. Despite the government’s commitment to codify privilege, the joint committee
determined that there was no real requirement to do this. In taking this view, it indirectly
rejected the proposal made fifteen years before to codify privilege in a way that
circumscribed its scope and focused it on necessity. Still, the 2013 Joint Committee
Report did reaffirm necessity as the basis for parliamentary privilege and explicitly
endorsed the Supreme Court of Canada’s interpretation of necessity in the Vaid case.16

Historically, in comparison with Westminster, the approach of the Canada’s houses of
Parliament to parliamentary privilege might be described as relatively relaxed. This

11 United Kingdom, House of Commons, Report from the Select Committee on Parliamentary Privilege, Together
with the Proceedings of the Committee, Minutes of Evidence Taken Before the Select Committee on Parliamentary
Privilege in Session 1966-67, and Appendices, December 1, 1967 (reprinted 1971), pp. xiii-xiv, par. 38.

12 May, Erskine May’s Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 24th ed., p. 218: for
the 1976-77 report see House of Commons Paper 417 (1976-77); for the House adoption see Journals of the House
of Commons (1977-78) 170.

13 Joint Committee on Parliamentary Privilege (UK), Parliamentary Privilege — First Report — Volume 1, 9 April 1999
(1999 UK Joint Committee).

14 Joint Committee on Parliamentary Privilege (UK), Parliamentary Privilege — First Report — Volume 1, 9 April 1999
(1999 UK Joint Committee) at para 39.

15 Joint Committee on Parliamentary Privilege (U.K.), Parliamentary Privilege: Report of Session 2013—14, 18 June
2013 (2013 UK Joint Committee).

16Stating at paras 24 and 25: 24. We endorse the approach adopted in Vaid. Absolute privilege attaches to those
matters which, either because they are part of proceedings in Parliament or because they are necessarily
connected to those proceedings, are subject to Parliament’s sole jurisdiction. 25. One of the advantages of the
“doctrine of necessity” is that it ensures a degree of flexibility. The working practices of Parliament change, and
our understanding of what is or is not subject to Parliament’s sole jurisdiction needs to adapt and evolve
accordingly.
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could be because parliamentary privilege in the UK evolved through struggle between
the Crown, Parliament, and the courts, whereas Canada did not have such a history.7

More recently, parliamentary privilege has attracted some attention by parliamentarians
particularly over the past 15 years following Supreme Court decisions on parliamentary
privilege and the Charter. As noted above, in 2004, the House of Commons Standing
Committee on Procedure and House Affairs recommended that the House of Commons
consider the appointment of a committee to undertake a comprehensive review of
parliamentary privilege in the era of the Charter:

The time is perhaps appropriate for the Canadian Parliament to undertake a
systematic review of its privileges and those of its members. Not only has such a
review not been conducted in many years, but the introduction of the Canadian
Charter of Rights and Freedoms and parliamentary developments, such as the
broadcasting of proceedings, have inexorably affected the environment within
which we operate.’8

Unfortunately Parliament was dissolved before any substantive study could be
undertaken. Over a decade later, the Senate took up the issue, first in 2015 and again in
2019. The Senate reports are discussed below.

Action, Reaction, and Codification: Parliamentary Privilege in Australia

and New Zealand

Both Australia and New Zealand have codified parliamentary privilege. In both cases the
respective legislatures reacted to court decisions that they felt intruded on the realm of
parliament’s exclusive jurisdiction. The reactive measures taken by the legislatures of
Australia and New Zealand overturned the “problematic” court decisions, but at a cost.
Because they focused on the perceived intrusions into privilege their responses were to
boldly assert privilege. They were not focused, unlike the UK studies on privilege, with
how parliamentary privilege ought to be exercised in a contemporary, rights-based legal
context.

In Australia, Parliament reacted to two decisions collectively referred to as R. v.
Murphy.»9 At issue was whether testimony given in a parliamentary committee could be
admitted in court proceedings. The court decisions held that parliamentary statements
and parliamentary evidence could be admitted in court proceedings insofar as they were
not the basis of the claim at issue. These decisions sought to balance privilege of freedom
of speech, that “debates or proceedings in Parliament ought not to be impeached or

17 see for example Peter Doherty, “What is this ‘Mysterious Power’? An Historical Model of Parliamentary Privilege
in Canada” (2017), 11 J.P.P.L. 383, at p. 390.

18 Eighth Report of the Standing Committee on Procedure and House Affairs, para 11 and 13, presented to the
House on March 8, 2004 (Journals, p. 146).

19 The first judgement is unreported. The citation for the second decision is R. v. Murphy (1986) 5 NSWLR 18.
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questioned in any court or place outside of Parliament”2¢ with a public interest in using
material from parliament. The concern from parliamentarians following R. v. Murphy
was that plaintiffs and defendants in various court cases would use committee evidence
in a way that essentially attacked parliamentarians by questioning the truthfulness and
motivations of their comments made in Parliament. Parliamentary studies followed and
the Parliamentary Privileges Act 1987 overturned the two R. v. Murphy decisions by,
among other things, enacting a broad interpretation of Article IX, with the effect of
limiting the use of parliamentary evidence in court proceedings.

New Zealand also put its privileges in statute in reaction to court decisions. In the 2011
decision of Gow v. Leigh2?, the New Zealand Supreme Court found that advice given to a
Minister (both orally and in a note) by an official in order to help the Minister answer
questions in the New Zealand legislature were not protected by absolute privilege against
claims for defamation arising from what was said to the Minister. Instead, the public
servant was protected by a qualified privilege (that would require evidence of deliberate
malice to obtain a conviction for defamation). The Court found that it was not necessary
for the public servant to benefit from absolute privilege in order for the New Zealand
House of Representatives to function properly. Following Gow v. Leigh the House of
Representatives undertook a study of parliamentary privilege. Writing to the committee,
a group of Canadian Senators observed that the Supreme Court in Gow v. Leigh had
appropriately balanced parliamentary privilege with the rights of the individual who had
allegedly been defamed.22 However, in reaction (in part) to Gow v. Leigh, New Zealand
passed its Parliamentary Privilege Act 2014, which incorporated a broad interpretation
of the privilege of freedom of speech and Article IX of the Bill of Rights, and more fully
set out the scope of what courts or tribunals could not do in terms of impeaching or
questioning proceedings in Parliament. The 2014 Act effectively extended privilege
beyond members of the legislature by extending absolute privilege to the situation
contemplated in Gow v. Leigh (overturning the decision).

Canadian Jurisprudence: Necessity and Jurisdiction

Court involvement in Canada on the subject of privilege was fairly limited. Indeed, aside
from a collection of early cases setting out the rights of provincial legislatures to exercise
privileges, powers over non-members who interfere with parliamentary duties, and the
basic role of the courts vis-a-vis privilege, the Supreme Court of Canada did not issue any
substantive decisions on parliamentary privilege for almost a century.

The incorporation of the Canadian Charter of Rights and Freedoms into the patriated
Canadian constitution in 1982 created new opportunities for the court to engage in the
subject of parliamentary privilege. The four cases that have been decided by the Supreme

20 As set out in Article IX of the Bill of Rights 1689 (An Act Declaring the Rights and Liberties of the Subject and
Settling the Succession of the Crown), 1 William & Mary Sess 2 c 2.

21 Attorney General and Gow v. Leigh [2011] NZSC 106 (Gow v. Leigh).

22 | etter to the Hon. Christopher Finlayson, MP, Chairperson, Privileges Committee, New Zealand, by Senators
David Smith (then Chair of the Senate’s Standing Committee on Rules, Procedures and the Rights of Parliament)
and George Furey (then Head, Working Group on Parliamentary Privilege), co-signed by Senators Gerald Comeau,
Serge Joyal and David Braley, 29 November 2012.
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Court in the era of the Charter demonstrate an evolution in the Court’s approach to
necessity and particularly the rights of non-Members vis-a-vis parliamentary privilege.
The Court has shown that it will, insofar as possible, try to reconcile parliamentary
privilege and the Charter.

Still, the Court has also clearly stated that Parliament retains exclusive jurisdiction over
areas that are properly within the realm of parliamentary privilege (necessary for the
functioning of parliament). The Court has noted that in the areas of exclusive
parliamentary jurisdiction it is up to Parliament itself to determine the exercise of its
privileges in a way that is consistent with the Charter.

Necessity: New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of
Assembly) [1993] 1 SCR 319.

At issue in New Brunswick Broadcasting was whether television camera operators had
the right, under the Canadian Charter of Rights and Freedoms, to film proceedings of
the Nova Scotia legislative assembly, or whether the assembly had the right to exclude
them from filming from the public galleries. In this case, the Nova Scotia legislature
refused to allow video cameras inside the assembly, prompting the Canadian
Broadcasting Corporation to take the Speaker of the Assembly to court.

“Necessity” was held to be the core test to determine the assembly’s powers. Justice
McLachlin (writing for the plurality) noted the following about the “necessity” test to
determine the sphere of parliamentary jurisdiction:

The test of necessity is not applied as a standard for judging the content of a
claimed privilege, but for the purpose of determining the necessary sphere of
exclusive or absolute "parliamentary” or "legislative” jurisdiction. If a matter
falls within this necessary sphere of matters without which the dignity and
efficiency of the House cannot be upheld, courts will not inquire into questions
concerning such privilege. All such questions will instead fall to the exclusive
jurisdiction of the legislative body. Thus the test of necessity for privilege is a
jurisdictional test.

Here the Court concluded that the legislative assembly of Nova Scotia possessed an
inherent constitutional right to exclude strangers from its chamber (the case did not
address whether legislated privileges also had constitutional status).

Charter and Legislated Privileges: Harvey v. New Brunswick (Attorney General), [1996]
2 SCR 876

In Harvey, decided a few years after New Brunswick Broadcasting, the Court considered
whether New Brunswick’s electoral law violated the Charter rights of a member of the
Legislative Assembly as it required that he vacate his seat and be barred from contesting
an election for five years following his conviction for an illegal practice (inducing a person
who was not of voting age to vote).



The majority in Harvey did not address privilege at all, focusing on sections 1 and 3 of the
Charter. However, Justice McLachlin would have decided the case based on inherent
parliamentary privilege. In her separate concurring opinion she developed a more
nuanced “balancing” approach that attempted to reconcile parliamentary privilege with
Charter rights, where they come into apparent conflict. She argued that the constitutional
principles should be reconciled:

Because parliamentary privilege enjoys constitutional status it is not “subject to”
the Charter, as are ordinary laws. Both parliamentary privilege and the Charter
constitute essential parts of the Constitution of Canada. Neither prevails over the
other. While parliamentary privilege and immunity from improper judicial
interference in parliamentary processes must be maintained, so must the
fundamental democratic guarantees of the Charter. Where apparent conflicts
between different constitutional principles arise, the proper approach is not to
resolve the conflict by subordinating one principle to the other, but rather to
attempt to reconcile them.

Justice McLachlin then added that privilege should not be used to trump legitimate
Charter interests: This is where the Court plays an important role, to determine whether
(and the extent to which) a claimed privilege exists.

Necessity and Non-Members: Canada (House of Commons) v. Vaid, [2005] 1 SCR 667,
2005 SCC 30

The Vaid case was fundamental in terms of setting out the role of the courts in
determining the existence and scope of a privilege, grounded in a concept of necessity. It
arose from complaints of discrimination and harassment made by the former chauffeur
of the Speaker of the House of Commons, Mr. Satnam Vaid, against both the Speaker and
the House of Commons after Mr. Vaid’s position was declared surplus. Mr. Vaid sought
to have his complaints investigated by the Canadian Human Rights Commission (CHRC),
but the Speaker and the House asserted parliamentary privilege in relation to
“management of employees” in order to block any investigation for lack of jurisdiction.

Building on principles set out in New Brunswick Broadcasting and Harvey, the Supreme
Court held, in a unanimous decision, that the claimed privilege of “management of
employees” did not qualify as an established or necessary privilege. Justice Binnie
reiterated that proof of necessity is required only to establish the existence and scope of a
category of privilege, that the role of the courts is “to ensure that a claim of privilege does
not immunize from the ordinary law the consequences of conduct by Parliament or its
officers and employees that exceeds the necessary scope of the category of privilege.”
(para 11)

In a sense Justice Binnie also invited Parliament to consider the application of human
rights and civil liberties, such as set out in the Charter, in its exercise of parliamentary
privilege. He reiterated that once the category (or sphere of activity) is established, it is
for Parliament, not the courts, to determine whether in a particular case the exercise of
the privilege is necessary or appropriate, adding that, “in matters of privilege, it would lie
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within the exclusive competence of the legislative assembly itself to consider compliance
with human rights and civil liberties.” (para 30).

The Senate Standing Committee on Rules, Procedures and the Rights of Parliament
(Rules Committee): 2015 Interim Report on Parliamentary Privilege

The Senate Rules Committee’s took the statement made by Justice Binnie in Vaid,
regarding the exclusive competence of Parliament itself to ensure compliance with human
rights and civil liberties, as a challenge for Parliament to examine itself. Vaid
demonstrated that the courts will intervene where they can — where there is no well-
established claim to privilege that meets the necessity test.23 Yet it is up for Parliament to
reconcile Charter rights and parliamentary privilege within Parliament itself.

In the committee’s interim report on privilege (2015) it recommended that the federal
houses of Parliament should proactively re-evaluate and reconsider parliamentary
privilege in the Canadian context, building on the framework set out in Vaid. This would
involve reassessing the exercise of privilege in a way that allows Parliament to function
properly without infringing the rights of others.

The interest in re-evaluating parliamentary privilege in a Charter context was piqued
again most recently by the Supreme Court of Canada in Chagnon.

Taking it further: Chagnon v. Syndicat de la fonction publique et parapublique du
Québec, 2018 SCC 39

In Chagnon the Supreme Court held in a majority decision that the dismissal of three
security guards employed by the National Assembly was not protected by parliamentary
privilege. The case, originating from Quebec, is the most significant decision regarding
parliamentary privilege since Vaid, and is the first time that the court has reconsidered
parliamentary privilege since then.

The President [Speaker]of the National Assembly objected to the labour grievances
brought by the security guards, asserting that the decision to dismiss the guards was
immune from review as it was protected by the parliamentary privilege over the
management of employees and the parliamentary privilege to exclude strangers from
the Assembly.24

In concluding that parliamentary privilege does not apply to the management of security
guards, Justice Karakatsanis noted that while guards perform important tasks that are

2 The privilege claim made by the House of Commons in Vaid was unnecessarily broad and was unproven —in
terms of the claimed necessity for privilege to immunize parliamentary action regarding parliamentary employees.
24 He made this assertion of parliamentary privilege notwithstanding the fact that the Act respecting the National
Assembly (“ARNA”), passed by the National Assembly, set out that all employees of the National Assembly are
managed in accordance with general law and, as such, are generally subject to a labour relations regime unless
they are exempted by regulation, which was not the case here. There was no regulatory exemption for security
guards, suggesting that the National Assembly did not appear to view exclusive control over their management to
be necessary to its autonomy.
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connected to the National Assembly’s constitutional functions, that is not sufficient to
sustain a claim of privilege. According to Karakatsanis, “immunity from outside scrutiny
in the general management of the security guards is not such that, without it, the
Assembly could not discharge its functions” (para 44, citing Vaid at para. 72). She added
that “permitting the enforcement of basic employment and labour protections for the
security guards would not undermine the independence required for the Assembly to
fulfil its mandate with dignity and efficiency” (ibid). Such “unreviewable authority” is
“not necessary in light of the purpose of inherent legislative privileges” (ibid).

Looking Inward

The observations of Justice Karakatsanis in Chagnon are important — Courts will
intervene where they can, particularly to uphold the Charter rights of non-Members of a
legislature where a claim of privilege is not established or not deemed to be necessary.

However, Parliament still retains “unreviewable authority” with regard to matters that
are properly in the purview of parliamentary privilege, such as parliamentary
proceedings. How should the rights and values set out in the Charter be enforced within
Parliament itself?

The Examples of George and Wong
Two examples of potential abuse are those of journalist Jan Wong and former Royal
Canadian Mounted Police Deputy Commissioner of Human Resources Barbara George.

Jan Wong, a journalist, wrote an article in September 2006 entitled “Get under the
desk” that was featured in a national newspaper, and which had generated controversy
across the country. The incident ultimately culminated in a motion passed unanimously
by the House of Commons on September 20, 2006 which stated that “[...] apologies be
presented to the people of Quebec for the offensive remarks of Ms. Jan Wong in a Globe
and Mail article [...].”25 This resolution was passed only 4 days after the article was first
published. Following this incident and the political fallout because of it, Ms. Wong’s
health suffered and she was eventually fired from her job. 26 Neither Ms. Wong nor the
Globe and Mail apologized as requested by the House of Commons motion. She stated
that she was silenced and felt that her right to free speech as a journalist was
restricted.27

Some months later Deputy Commissioner George testified before the Standing
Committee on Public Accounts on February 21, 2007 regarding its investigation on the
administration of the RCMP pension and insurance plan. Over the course of several
meetings, the committee determined that during her testimony, D/Commr. George had
given false or misleading statements.28

%5 House of Commons Journals, September 20, 2006, p. 403.

26 paul Gessell, “Jan Wong’s blues”, Ottawa Citizen, May 6, 2012

27 Jan Wong “Out of the Blue” (2012), p. 252-4

28 Rob Walsh, “Fairness in Committees”, Canadian Parliamentary Review, Vol. 31 No. 2, 2008, p. 23.
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On February 12, 2008, the Committee unanimously tabled its third report entitled “The
Testimony of Deputy Commissioner Barbara George Before the Public Accounts
Committee", in which they recommended that “the House of Commons find Deputy
Commissioner Barbara George in contempt of Parliament for providing false and
misleading testimony to the House of Commons Standing Committee on Public
Accounts on February 21, 2007; and that the House of Commons take no further action
as this finding of contempt is, in and of itself, a very serious sanction.”29

On April 10, 2008, the House unanimously agreed with the committee’s
recommendation and found D/Commr. George in contempt of Parliament.3° Due to the
Parliamentary privilege enjoyed by Members, however, D/Commr. George was unable
to defend herself or present evidence to respond to the accusations the House had levied
against her. Following this occurrence, D/Commr. George left her role in the RCMP
stating that her credibility had been ruined.3* On March 27, 2007, over a year before
the House would adopt its resolution to hold D/Commr. George in contempt, Borys
Wrzesnewskyj, the Member for Etobicoke Centre, reiterated the Committees’
accusations against her in media interviews.32 As these interviews were not part of a
Parliamentary proceeding, his privilege of freedom of speech was not in effect, and thus
allowed for D/Commr. George to sue him for defamation in July 2008. They later
settled the case out of court.33 As part of this settlement, Mr. Wrzesnewskyj issued an
apology, stating that “[...] deputy commissioner George has suffered a personal and
professional injustice.”34 This apology, however, did not change the contempt order
levied against D/Commr. George by the House.

It is important to note that the motions against both Jan Wong (September 20, 2006)
and Barbara George (April 10, 2008) were moved and passed without any notice and
without any debate. Here, the House “with one voice, accuses, condemns and executes”
(Stockdale v. Hansard, at p. 1171). In doing so it did not, in any way, engage in a rights-
based legal approach to exercise of parliamentary privilege as should be expected in the
215t century.

In its 2015 interim report, the Senate Rules Committee took note of these examples, and
stated that:

2% Canada, Parliament, House of Commons. Standing Committee on Public Accounts. (2008). The Testimony of
Deputy Commissioner Barbara George Before the Public Accounts Committee. 39th Parl., 2nd sess. Rept. 3, p.15.
30 House of Commons Journals, April 10, 2008, p. 685.

31 Amy Minsky, “Disgraced former RCMP deputy commissioner demands justice”, Global News, September 13,
2012.

32 Cynthia Munster, “Former RCMP deputy commissioner sues Liberal MP and CBC”, The Hill Times, March 29,
2009.

33 Amy Minsky, “Disgraced former RCMP deputy commissioner demands justice”, Global News, September 13,
2012.

34 Colin Freeze, “Former Mountie wants her apology after being found in contempt”, Globe and Mail, November 2,
2012.
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Parliamentarians and third party witnesses at committees accused of contempt
or a breach of privilege may suffer damage to their reputations, employment
prospects, and more. Counterpart jurisdictions have considered how to ensure
that procedures undertaken by Parliament against individuals are based in
some understanding of procedural fairness.

The Subcommittee [of the Rules Committee] agrees with the assertion that “the
boundaries of parliamentary privilege and the need to protect a person’s
fundamental rights ought to be examined with regard to what is necessary to
both govern effectively and preserve the public trust.”3s

The Rules Committee added that:

In the post-Charter and post-Vaid context, it is the Rules Committee’s opinion that
Parliament must ensure that privileges “are fair and reasonable in a modern
context by balancing the institutional imperatives of a parliamentary body with the
need to minimally impair individual rights and freedoms.”s6

Looking Ahead

The importance of protecting the rights of third parties was reiterated in the Rules
Committee’s most recent 2019 report on parliamentary privilege. The Committee
recommended:

Given the insightfulness of the witnesses’ arguments and the importance for third
parties to have their fundamental rights protected, the Committee believes that it
would be worthwhile to continue this study in the future, focusing on this particular
issue. (p. 20 of 2019 report)

The latest decision of the Supreme Court in Chagnon offers an opportunity for Parliament
to review how it exercises its properly-held privileges in a way that is consistent with the
Charter. Indeed, this is the fundamental conclusion reached by the Senate Rules
Committee in its report on parliamentary privilege published in the spring of 2019,
building on the work done in 2015. The Rules Committee recommended that:

Following the next general election, since both Houses have a common interest to
share a contemporary understanding of the exercise of parliamentary privileges,
that the Senate invite the House of Commons to participate in a special Joint
Committee on this subject.

The mandate of the Special Joint Committee would be: to review the recent
judicial decisions of the Supreme Court of Canada and Federal Court of Appeal
on the criteria defining parliamentary privileges; to evaluate the scope of

35 Senate Rules report 2015 at p. 65, citing Roger Macknay, “Oversight as it intersects with Parliament”,
Australasian Parliamentary Review, Vol. 28, No. 2, Spring 2013, pp. 56-70, at p. 69.

36 Citing Charles Robert and Vince MacNeil, “Shield or Sword? Parliamentary Privilege, Charter Rights and the Rule
of Law”, supra, at p. 37.
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parliamentary privileges in relation to electronic communications and devices,
Internet sites, social media platforms, and other electronic supports used by
parliamentarians, if any; to evaluate the need to clarify the applicable rules; and
to consider the various initiatives that could be undertaken to protect third party
rights and freedoms in regard to parliamentary privileges.

The Supreme Court, in its four decisions issued on parliamentary privilege since the
passage of the Charter, has consistently reiterated how it is up to Parliament to determine
whether and how to reconcile the exercise of its privilege with the rights-based Charter.
Over the past 15 years both houses of Parliament have expressed interest in taking up the
challenge. Perhaps, in line with the Senate Rules Committee’s most recent
recommendations, the 43rd Parliament will see the stars aligning for a comprehensive
study of parliamentary privilege in the era of the Charter.
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