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Introduction

South Africa became a democracy almost three decades ago when it adopted the final Constitution
(1996)*. Over this period, Parliament has developed its procedures and practices including those
associated with oversight and accountability over the executive. These steps have been taken
incrementally but also in response to setbacks and seminal moments. The paper will examine
progress with Parliament’s oversight work and reflect on the strategic orientation and future of the
institution. As a case study, the paper will focus on how Parliament has confronted corruption and
specifically the experience of “state capture”.

The South African Constitution introduced an accountable and transparent State as well as a
system of checks and balances to safeguard against the abuse of power. As one arm of the State,
the legislature is elected by the people to represent their interests, pass legislation and oversee
executive action. Parliament consists of the National Assembly and the National Council of
Provinces. The National Assembly is elected by proportional representation and mandated to
represent the people directly, whereas the National Council of Provinces is comprised of

delegations from each of the nine provinces.

From the inception of democracy, Parliament was concerned with transforming the legal
framework to align statute with the Constitution. These included, inter alia, laws to empower
members, to regulate the public service and state finances, and to consolidate other independent
institutions supporting democracy (the so-called Chapter Nine Institutions).? Parliament also
overhauled its own rules — the National Assembly in 2016 and the National Council of Provinces
in 2021. The Joint Rules of Parliament are currently being reviewed. As the legal system was
transformed, however, Parliament shifted its focus to its other functions including oversight over

the Executive and commissioned various studies to this end.

! Constitution of the Republic of South Africa (1996).
2 These institutions are formally known as the State Institutions supporting Constitutional Democracy and
fall under Chapter 9 of the Constitution.



In 1999, law experts issued the Report on Parliamentary Oversight and Accountability (the Corder
Report)3. Based on the findings of this study and the subsequent analysis done by Parliament, an
Oversight and Accountability Model (the OVAC Model) was developed®. The Model highlighted
the need to further empower Parliament to ensure the Government remained responsive and

accountable.

The Oversight and Accountability Model, Parliament of the Republic of South Africa

An independent assessment of Parliament followed in 2009° and, in 2017, the High-Level Panel
on the Assessment of Key Legislation and the Acceleration of Fundamental Change released its
findings.® Parliament has also been guided by jurisprudence and precedent and built relations with
other institutions of State such as the Public Service Commission, the Public Protector and the

Auditor-General.

3 Report on Parliamentary Oversight and Accountability (Corder, Jagwanth and Soltau) (1999).

4 The Oversight and Accountability Model, Parliament of the Republic of South Africa (1999).

> Report of the Independent Panel Assessment of Parliament (2009).

® Report of the High-Level Panel on the Assessment of Key Legislation and the Acceleration of
Fundamental Change (2017).



While Parliament has evolved, South African society still faces persistent socio-economic
challenges — poverty, unemployment and inequality. These have been exacerbated by the Covid
pandemic, rising costs of basic foodstuff, energy shortages, urbanization and other emergent
phenomena. This means that Parliament must continue to introspect and refine its strategic

approach in respect of oversight and accountability over the Executive.

Parliamentary Oversight and Corruption

One of the tasks of Parliament has been to ensure that scarce State resources have not been
misdirected, wasted or stolen. Parliament therefore diagnosed corruption as a potential risk and so
passed a plethora of laws to limit its prevalence. These included the Public Service Act (1994), the
Executive Members’ Ethics Act (1998), the Public Finance Management Act (1999), the Protected
Disclosures Act (2000) and the Prevention and Combating of Corrupt Activities Act (2004).
Parliament also adopted a Code of Ethics for its own members.” Corruption nevertheless persisted
and, by 2016, had become a dominant theme in public discourse. This was influenced, in part, by
the “State of Capture Report”, issued by the then Public Protector.®

The State of Capture Report related to complaints of alleged improper and unethical conduct by
the then President and other state functionaries, and the undue involvement of private interests in
the appointment and removal of ministers and directors of State-Owned Entities (SOEs). The
Public Protector found that, with reference to the complaints, there was evidence of wide-scale
impropriety. Moreover, there was evidence that certain persons outside of the State had wielded
undue power especially in some SOEs. At the same time, the Public Protector acknowledged that
her investigation had proven that her office did not have the resources to traverse all the questions

raised. ”° She therefore proposed that the President “appoint a commission of inquiry headed by a

" More recently, Parliament adopted the Political Party Funding Act (2018) and the Local Government:
Municipal Systems Amendment Bill (2021).

8 State of Capture Report. Public Protector of South Africa, 2017. The reports of the Public Protector are
available online.

% State of Capture Report. Paragraph 8.1, page 352.



judge solely selected by the Chief Justice who shall provide one name to the President *° to pursue

the allegations.!

The State Capture Commission

The President established the Judicial Commission of Inquiry into Allegations of State Capture,
Corruption and Fraud in the Public Sector including Organs of State, (the State Capture
Commission) by way of a Proclamation in the Government Gazette on 25 January 2018.'? The
State Capture Commission was chaired by the then Deputy Chief Justice of South Africa, Justice
Raymond Zondo. The State Capture Commission reported to the President who tabled the report
in Parliament on 23 October 2022 — four years later.'3

As part of its mandate, the State Capture Commission discussed the evolution of parliamentary
oversight and its perceived failure to arrest state capture. It then identified a number of weaknesses
in the legislature and how these could be remedied. As a start, the State Capture Commission
advocated for a more proactive and consistent approach to oversight and the imposition of what
the Corder Report called “amendatory accountability ** — which requires that, where Government

defects have been uncovered, they be corrected.

It should be noted that the State Capture Commission relied on the evidence produced by
Parliament through two inquiries, one in 2016 when the ad hoc committee on the South African
Broadcasting Commission (SABC) was established and made critical findings, including that the
public broadcaster was compromised by lapse of governance and that the board did not discharge
its fiduciary duties. The second was conducted in 2017 when the Portfolio Committee on Public
Enterprises conducted its own inquiry into Eskom HId SOC Ltd (electricity public utility) and

made critical findings around the former CEO’s role and benefits received.

10 State of Capture Report. Paragraph 8.4, page 353.

11 The recommendations of the Public Protector are binding. See the judgment by the Constitutional Court
[Republic of South Africa v Public Protector of the Republic of South Africa and Others (41636/19) [2019].
12 Government Gazette, Proclamation 3 of 2018 (No 41436).

13 Report of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud
in the Public Sector including Organs of State (2022).

14 Report on Parliamentary Oversight and Accountability (Corder, Jagwanth and Soltau) (1999).



These were described by Justice Zondo to serve “as an example of appropriate parliamentary

oversight and shows that, where there was a will, there was a way.” °

The State Capture Commission’s recommendations for Parliament can be classified into four
types. First, it called for statutory reforms including changes to the electoral system and the
augmentation of the privileges and protections afforded to members so that they could exercise
their duties without fear of detrimental consequences from their political parties. In terms of
Parliament’s rules, it supported the establishment of a committee to oversee the Presidency and
the institutionalization of a system to track and follow-up with parliamentary resolutions. The State
Capture Commission also argued for additional capacity and recourses to be made available to
parliamentarians. The last, and most extensive category of proposals concerned shortcomings in

Government departments and agencies. These involved, among other things, the —

o Management failures in departments and SOEs;

o Procurement and accounting weaknesses across the State;

o Implementation of ethics laws and codes of conduct for public-office bearers and officials;
and the

o Effectiveness of existing anti-corruption instruments.

Reforms to enhance Parliamentary oversight and accountability

As mentioned above, Parliament has been seized with efforts to improve its oversight practices
and foster accountability for some time. Following the Corder Report and OVAC Model,
Parliament passed the Money Bills and Related Matters Act (2009)*¢, which gave the legislature
the means to amend budgets of state departments. The Act also set up a Parliamentary Budget
Office (PBO) to offer independent, objective and professional advice and analysis to Parliament
on matters related to the budget and other money Bills. The National Assembly later adopted rules
to regulate motions of no confidence and the impeachment of the President. These rules were

invoked on a number of occasions — some votes being conducted by secret ballot. In terms of the

15 https://www.iol.co.za/capetimes/news/politics/zondo-makes-damning-findings-against-parliament-on-
oversight-role-to-hold-executive-accountable-28a785ad-625-4f73-8032-9d56011a9b74
16 Money Bills and Related Matters Act (Act 9 of 2009) (as amended).



administration, content advisors or subject experts were appointed to each oversight committee to
strategically guide committees on the portfolios they oversee. More recently, a Parliamentary
Institute was created to consolidate and propagate best practices across the legislative sector!’ and
support the continuous development of both members and staff.

In response to the report of the State Capture Commission, Parliament commenced an assessment
of how the recommendations could be executed. To highlight some of the results of this process,
Parliament reiterated that recent reforms to the Electoral Act'® had made provision for independent
candidates to contest elections and that this would have an impact on the bonds between political

parties and parliamentarians.

On the question of House resolutions, the National Assembly Rules Committee since passed new
rules which stipulate that all resolutions coming before the House must be substantiated and
include timeframes for reply. This will assist to track Executive compliance. Additionally, the
Speaker will now maintain a record of resolutions and, in the event of delays, liaise with the

Government.

In relation to committee oversight over the Presidency, the Rules Committee instigated a
comparative study which included a benchmarking visit to the House of Commons in the United
Kingdom to understand the instruments employed by other Parliaments for this purpose. In the
case of the portfolio-specific recommendations from the State Capture Commission, the relevant
oversight committees were mandated to pursue these with the respective departments and agencies
and report thereon on a quarterly basis.

A New Strategic Direction

The proceedings associated with the State Capture Commission are an example of the ever-

evolving dynamics which demand a responsive and transformative Parliament. Drawing on

17 The legislative sector consists of the National Parliament and nine provincial legislatures.
18 Electoral Amendment Act (Act 1 of 2023).



Polsby’s typology of parliaments,'® the South African Parliament has drawn on the lessons learned

over the last two decades of constitutional transformation to review its approach to the core

mandates of the institution.
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Adaptation of A Typology of parliaments based on Nelson Polsby Source Greenstein & Polsby,
1975 cited in INASP, 2017:25)

Of paramount importance is the need to improve public trust in the institution and for Parliament
to be seen to represent the people.

To ensure that it is able to respond to change, Parliament evaluates its operations and targets every
year and prepares an annual performance plan and budget.?’ The latest plan was informed by a
consultative process and a recognition that the prevailing circumstances, in the nation and

institution itself, required Parliament to embark on a new strategic path.

19 Figure: Al Zackaria, J Thomas, R Begg & C Blaser, Adaptation of A Typology of parliaments (based on Nelson
Polsby (Greenstein and Polsby, 1975 cited in INASP, 2017:25) in Parliamentary evidence use in Representation,
2021:185.
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In so doing, there was an acknowledgement that the legislature had to move away from high-level
oversight towards qualitative, impact-making interventions with a focus on tangible outcomes and
service delivery. To accomplish this, the annual performance plan envisages the development of a
set of over-arching indicators against which progress can be measured. This will include the use
of technology to develop committee dashboards, country indicator dashboards and to track
progress with the recommendations of the State Capture Commission.
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Stakeholder Caring Parliament
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Responsive Collaborative
Parliament Parliament

Operational excellence

The macro framework for the Seventh Parliament

In part as a reaction to the State Capture Commission’s observations about capacity constraints,
the legislature also undertook an analysis of its budget, especially the financial requirements for
committees, and has engaged with National Treasury to find ways in which shortfalls can be
addressed. This was also necessary because of the fire that destroyed the National Assembly
Chamber last year and the concomitant need to reprioritize funds. Parliament is also committed to
expanding the services for members. Research and legal services will be a priority. Moreover, the
institution intends to ramp up its capacity-building and training programmes to equip members
with analytical and technical skills. This will be coupled with new systems to support economic
modelling, data analysis, and scenario planning to facilitate qualitative oversight. The



formalisation of stakeholder partnerships will also be key, harnessing the combined strengths of
the legislative sector — the national Parliament, provincial legislatures, and South African Local
Government Association (SALGA). This initiative will allow the sector to work together to

facilitate effective oversight over the key priorities.

South Africa will hold its seventh democratic elections next year. While each Parliament has had
its own character, the institution has continued to learn and grow. In the case of oversight, the legal
and procedural framework has been significantly expanded to give Parliament the powers it needs
to advance accountability. But these powers have not been applied consistently and, in some
instances, lapses have allowed public services to stagnate and corruption to endure. It is for these
reasons that Parliament has embraced a new strategic direction to strengthen oversight and
accountability over the Executive.
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